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MISCELLANEOUS NOTES. 



With this number, the Virginia Law Register closes its second volume. 
We avail ourselves of the occasion to thank our professional brethren for many 
courtesies, and to express the hope that as the Register grows in age it may 
grow in the good will of its friends. 

The volume-index accompanying this number was prepared by Mr. Henry A. 
Minor, Jr., of the Lynchburg Bar. 

Report op the American Bar Association for 1896. — The Report of the 
Nineteenth Annual Meeting of the American Bar Association, held at Saratoga, 
August, 1896, has recently been published. This Association now has 1,393 mem- 
bers, of whom twenty-five are from Virginia. Seven new members from Virginia 
were elected in 1896, viz. : Roberts R. Prentis, of Suffolk, and W. W. Henry, B. 
B. Munford, Rosewell Page, S. S. P. Patteson, W. B. Smith, and C. U. Williams, 
of Richmond. Mr. Henry was made Vice-President for Virginia, and Messrs. 
Munford, Patteson and Smith were added to the Local Council for Virginia. Mr. 
Jackson Guy was elected a member of the General Council, succeeding Mr. James 
Lyons, who was placed on the Standing Committee on Law Reporting. Mr. Lyons 
is also a member of the Special Committee on Uniform State Laws. 

The Report before us contains over seven hundred pages, about one-third of 
which is taken up with the proceedings of the Section of Legal Education. The 
papers read are of unusual interest and ability; but it is impossible even to refer 
to them here. 

The next meeting of the Association will be held at Cleveland, Ohio, August 
25, 26 and 27, 1897. It is suggested by the American Law Review that the Asso- 
ciation hold two meetings a year; " one to be held somewhere in the summer cool 
of the North, and the other somewhere in the winter warmth of the South." 
Meanwhile, we renew our claim for Richmond, whose Virginia climate is midway 
between the extremes of North and South. Certainly, the weather could not well 
be warmer in Richmond, even in August, than the Association found it in Detroit 
in 1895. 



Shedding Tears by Counsel as a Legitimate Argument Before the 
Jury. — The novel question as to the right of counsel to shed tears before a jury 
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recently came before the Supreme Court of Tennessee, in the case of Ferguson v. 
Moon. It was assigned as error in that case that counsel for plaintiff in his clos- 
ing argument, in the midst of a very eloquent and impassioned appeal to the 
jury, "shed tears, and thus unduly excited the passions and sympathies of the 
jury in favor of the plaintiff and greatly prejudiced them against defendant." 
The Supreme Court admits its inability, after diligent search, to find any direct 
authority upon the point, the conduct of counsel in presenting their cases to 
juries, being, as a rule, a matter which must be necessarily left largely to the 
ethics of the profession and the discretion of the trial judge. The court says, 
however, that "no cast iron rule should be laid down. To do so would result 
that in many cases clients would be deprived of the privilege of being heard at 
all by counsel. Tears have always been considered legitimate auguments before 
the jury, and we know of no power or jurisdiction in the trial judge to check 
them. It would appear to be one of the natural rights of counsel which no stat- 
ute or constitution could take away. It is certainly a matter of the highest per- 
sonal privilege. Indeed, if counsel have tears at command it may be seriously 
questioned whether it is not his professional duty to shed them whenever proper 
occasion arises, and the trial judge would not feel constrained to interfere unless 
they are indulged in to such excess as to impede, embarrass or delay the business 
before the court. In this case the trial judge was not asked to check the tears, 
and it was, we think, a very proper occasion for their use, and we cannot reverse 
for this reason." — Central Law Journal. 



Trial by Eight Jurors. — Among the extensive changes in the jury system 
made by the recent Constitution of Utah, is the provision that "In courts of gene- 
ral jurisdiction, except in capital cases, a jury shall consist of eight jurors." In 
State v. Bates, 47 Pac. 78, it was contended that in a criminal case it is a violation 
of the Fourteenth Amendment to have but eight jurors. The court, however, 
shortly and effectively disposes of the objection. The amendment does not define 
the privileges and immunities of citizens of the United States, but, whatever they 
are, the power of a State to establish tribunals is not limited by the provision. 
Nor are twelve jurors necessary to due process of law, which is a requirement of 
trial according to law, both as to the substance of the crime and the mode of pro- 
cedure. It does not determine what is crime, nor does it establish any mode of 
procedure. It is a shield against the exercise of arbitrary power, but does not 
prevent changes in the law. 

This is an interesting decision, more for the novelty of the question than for 
any difficulty. In most State constitutions the trial of crimes by a common law 
jury of twelve is secured. The case of Copp v. Benniker, 55 N. H. 179, is instruct- 
ive on the scope of such provisions. It is well settled that in civil actions trial by 
jury is not necessary. Walker v. Sauvinet, 92 U. S. 90. See also Higgins v. Farm- 
ers Ins. Co., 60 Iowa 50, where there was a jury of six. But no real distinction 
can be drawn in this respect between civil and criminal cases. In Hurtado v. Cali- 
fornia, 110 U. S. 516, the Supreme Court decided that indictment by a grand jury 
is not necessary. The same principle was involved. 

The Constitution of Utah also provides that " In civil cases, three-fourths of the 
jurors may find a verdict." An agitation for some such change has been recently 



1897.] MISCELLANEOUS NOTES. 909 

started in New York, in order to prevent one or two obstinate jurors from forcing 
the others to render an unreasonable verdict. Not to require unanimity in crimi- 
nal cases, however, strikes one as of doubtful propriety. Yet there would seem 
to be no constitutional difficulty, apart from special provisions in State constitu- 
tions, that does not exist equally in civil cases. If sounder verdicts are to result 
in civil cases, why not also in criminal ? Such a trial is arbitrary in both or in 
neither. However, before advocating the change in criminal cases, it would be 
better to have it demonstrated by experience that good results do follow in civil 
cases. — Harvard Law Review. 



Unique Punishment of an Equity Pleader, temp. Queen Elizabeth, 
for Prolixity. — Lord Campbell in his biographical Sketch of Lord Chancellor 
Ellesmere (1 Lives of the Lord Chancellors, 180), gives the following account, 
which we extract by request of a correspondent: 

We have on record a very striking instance of the vigor with which he strove 
to correct the prolixity of the written pleadings in his court. In a case of Myl- 
ward v. Weldon, there being a complaint of the length of the replication, and fhe 
Lord Chancellor [Ellesmere] being satisfied that " whereas it extended to- six score 
sheets, all the matter thereof which was pertinent might have been contained in 
sixteen," an order was made in these words : "It appearing to his Lordship, by 
the confession of Richard Mylward, the plaintiff's son, that he did devise, draw, 
and engross the said Replication, and because his Lordship is of opinion that such 
an abuse is not in any sort to be tolerated — proceeding of a malicious purpose to 
increase the defendant's charge, and being fraught with much impertinent matter 
not fitt for this court, it is therefore ordered that the Warden of the Fleet shall 
take the said Richard Mylward into his custody and shall bring him into West- 
minster Hall on Saturday, about ten of the clock on the forenoon, and then and 
there shall cut a hole in the myddest of the same engrossed Replication, which is 
delivered unto him for that purpose, and put the said Richard's head through the 
same hole, and so let the same Replication hang about his shoulders with the 
written side outward, and then, the same so hanging, shall lead the same Richard, 
bareheaded and barefaced, round about Westminster Hall whilst the courts are 
sitting, and shall show him at the bar of every of the three courts within the Hall, 
and then shall take him back again to the Fleet and keep him prisoner until he 
shall have paid 10£ to her Majesty [Queen Elizabeth] for a fine, and 20 nobles to 
the defendant for his costs in respect of the aforesaid abuse, which fine and costs 
are now adjudged and imposed upon him by this court for the abuse aforesaid." 

And Lord Campbell adds : The order should have gone on to require that a 
print of the unlucky Richard with his head peeping through the volume of sheep- 
skin, should, in terrorem, be hung up in the chambers of every equity draughtsman. 



Carriers of Passen«er3 — Tender of Fare — Rules. — A question of some 
novelty is presented in the recent case of Baker v. Central Park etc. R. Co. (N. Y.), 
45 N. E. 561. A passenger on a street car, having no smaller change, tendered 
to the conductor a five-dollar bill in payment of a five-cent fare, requesting that 
the bill be changed. The rules of the company required conductors to furnish 
change to the amount of two dollars, but did not forbid them to make change to 
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a greater extent. Of this rule, however, the plaintiff had no knowledge. The 
conductor refused to change the bill and ejected the plaintiff, who instituted an 
action against the company for assault and battery. No evidence was introduced 
to establish a custom on the part of the plaintiff or of the public of tendering to 
defendant's conductors bills as large as five dollars in payment of a five-cent fare 
and receiving the change. 

Held, The tender was, under the circumstances, unreasonable as a matter of 
law, and the rule of the company limiting the extent to which conductors should 
furnish change was not unreasonable. 

"In the case at bar," said Bartlett, J. "the reasonableness of the rule estab- 
lished by the defendant is obvious. In a large city like New York, the round 
trip of a car of any street line means a very considerable number of fares paid in, 
and the necessity for the conductor to carry and pay out a large amount of small 
change. When the defendant enacted the rule requiring its conductors to furnish 
change to a passenger to the amount of two dollars, it did all that could reason- 
ably be expected of it, in consulting the convenience of the general public, and 
it would be unreasonable and burdensome to extend the amount to five dollars. 
It would require conductors to carry a large amount of bills and small change on 
their persons, and greatly impede the rapid collection of fares. It is not neces- 
sary that a common carrier should bring home to each passenger a personal 
knowledge of any reasonable and just rule which it is seeking to enforce. To so 
hold would render the enforcement of the rule impracticable. We have been 
cited to but one case holding with the plaintiff in this action. Barrett v. Railway 
Co., 81 Cal. 296 (22 Pac. 859). We agree with the learned California court that 
a passenger upon a street railroad is not bound to tender the exact fare, but must 
tender a reasonable sum, and the carrier must accept such tender and furnish 
change to a reasonable amount, but we cannot assent to the conclusion that a ten- 
der of five dollars is a reasonable sum." 



KULES AND KeGULATIONS FOB LICENSING PERSONS TO PRACTISE LAW IN 

Virginia. — We print below the new rules for licensing persons to practise law in 
Virginia, as revised and adopted by the Court of Appeals at the January Term, 
1897: 

1. Every person applying for a license to practise law must first have obtained 
from the court of the county or corporation wherein he resides, a certificate that 
he is a person of honest demeanor, is over the age of twenty-one years, and has 
resided in this State the preceding six months. The application for such certifi- 
cate shall be by writing addressed to the court, specifying the day when the motion 
therefor to the court will be made, and be accompanied by the written recom- 
mendation of two members of the bar of his judicial circuit, who are practising 
attorneys in this court, that he is of good moral character and a proper person 
to be licensed to practise law. Such application and recommend.it ion shall be filed 
with the clerk of such county or corporation court ten days before the day on 
which the court will be asked to grant the said certificate, and a copy thereof 
forthwith delivered by the clerk to the judge of the court. 

2. Every applicant for examination for a license to practise law shall file with 
the clerk of this court, on or before the first day of the term at which he proposes 
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to be examined, except the term at Wytheville, such certificate of his county or 
corporation court, and also a certified copy of his application therefor, and of the 
recommendation of the members of the bar whioh accompanied the same, which, 
in the absence of evidence to the contrary, will entitle him to be examined for a 
license. Any applicant who desires to be examined at the term at Wytheville 
shall file the said papers with the clerk of the court at that place on or before the 
first day of July. 

3. Applicants will be examined at the several places of session of the court on 
the first Friday of each term, except the January term at Richmond and the term 
held at Wytheville. Applicants will not be examined at the January term, and 
the examination at the term held at Wytheville will take place on the first Friday 
in July. No examination of any applicant will be made at any other time than 
on the days herein named. 

4. The questions and answers of every examination will be in writing; but where 
the judges are in doubt as to the result of the examination of any applicant, he 
shall be liable also to an oral examination. 

5. All applicants will be liable to be examined upon the following subjects, viz.: 
Real and Personal Property; Domestic Relations; Contracts; Agency; Partner- 
ship; Negotiable Instruments ; Insurance; Corporations; Wills and Personal Rep- 
resentatives ; Torts; Equity Jurisprudence; Pleading and Practice at Law and in 
Equity ; Evidence; Crimes and Criminal Procedure; and the Code of Virginia. 

6. Every applicant will be required to affix to his examination and subscribe 
with his own name the following pledge: "I hereby certify that I have neither 
received nor given aid or assistance in any manner during this examination." 

It will be seen that the new rules differ from the old, as published in 2 Va. Law 
Reg. 219, in three particulars : ( 1 ) the certificate obtained from the court of the 
county or corporation wherein the applicant resides must certify that he is over 
the age of twenty-one years; (2) no applicants will be examined at the January 
term of the court at Richmond; and (3) the subjects on which applicants are liable 
to be examined are prescribed, but no text-books are named, unless, indeed, in this 
connection, the Code of Virginia can be considered to answer that description. 

The above changes are, in our opinion, judicious; and the new rules will, we 
believe, prove satisfactory to all concerned. 



Judicial Impropriety. — We make the following extract from the opinion 
of Judge Dent, in the case of Ward v. Ward (W. Va.), 26 S. E. Rep. 542, in 
order to express our emphatic disapproval of language employed by the learned 
judge, which, so far from befiting the dignity of a judicial tribunal, should, it 
seems to us, have been rebuked if uttered by counsel in the heat of argument. 
The single question presented to the court was whether a deed by a father to his 
son had been fully consummated by delivery, and the head-note is as follows : 
"The possession of a deed, duly executed and acknowledged with all the formal- 
ities required by law, is prima facie evidence of delivery ; and when a father 
seeks to set aside such deed to a son, on the sole ground that the son wrongfully 
came into possession of it, the burden of proving such wrongful possession is upon 
the father." After describing the circumstances under which the father delivered 
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the deed to the son at the bedside of his dying wife, " the weaker and probably 
overworked vessel, no longer able to resist the infirmities of nature," who " feels 
that her days are numbered, but before she departs insists that her husband shall 
do justice to her children," — the learned judge thus proceeds to characterize the 
attempt of the father, after his wife's death, to have the deed cancelled : 

"Evidently, a change in his circumstances has produced a change in his mind. 
The wife he sought to please is under the sod, and promises made to those who 
lie in a graveyard soon lose their binding force when there is no eye to see, no ear 
to hear, no heart to feel. In her presence he thought to wind up his business, 
see that his and her children were well fixed in life, and then, ' folding the dra- 
pery of his couch around him, lie down to pleasant dreams.' But new blood is 
coursing through his veins. New ambitions are filling his mind, and stirring his 
energies, rejuvenating him, and causing him to cast off the lethargy of age. He 
yearns for the companionship of the gentler sex, and who can blame him who 
has once enjoyed the tender, gentle, affectionate solicitude and society of a good 
wife ? Peradventure he looks not upon the elderly maiden ladies of his own age, 
but with longing eyes and palpitating heart covets a young, strong, and buxom 
helpmeet. But she is not for old and second-hand widowers, such as he, unless 
she can receive a goodly settlement as a balm for her youthful affections. The 
Al. Ward farm about fills the measure. He therefore, quelling any lingering 
qualms of conscience, undertakes to undo what he has so solemnly and legally 
done. He fears to approach his son Taylor on the subject, well knowing that he is a 
' chip off the old block,' but secretly endeavors to make out a case of non-deliv- 
ery ; but, when he finds that this is a failure, he approaches Taylor with per- 
suasive influence, and finally attempts to buy him out at a figure which Taylor 
refuses to accept. Taylor is disposed at times to be lenient towards his father, and 
so expresses himself; but when he thinks of the object had in view, and the 
solemn manner in which he was invested with the property, in the presence of his 
dead mother, and that his father only wants the return of the property to buy 
some one to fill that mother's place, his whole nature rebels. The fires of mother 
love never die out in the breast of a dutiful son, and a niche is always kept in his 
heart for her who gave him birth and life, that no other can fill. The father, 
finding his son obdurate even against threats to kill him, seeks a court of equity; 
and the only allegation contained in his bill to invoke its assistance he abandons 
in his proof, and the only thing contained in his evidence that would entitle the 
court to interfere is the assertion that, when he handed Tayloi's wife the deed, he 
told her ' to keep it for him until he called for it.' To establish this reservation 
the burden was on him, and in this he has entirely failed. The evidence and 
circumstances both heavily preponderate against him. And while a fellow-feel- 
ing that he might marry the woman of his choice, which is now placated by the 
fact that he is already married, may appeal to the individual sympathies of the 
members of the court, yet such considerations can have no weight in the admin- 
istration of abstract justice, according to the certain fixed rules governing courts 
of equity." 

Is it permissible for a judge thus to pillory a party to the cause upon a "per- 
adventure," and to inflict on a long-suffering profession an opinion protracted to 
double the necessary length by uncalled-for moralizing and rhetorical flourishes 
of more than doubtful delicacy ? 



